Will Consumer and Employment Class Actions Survive SCOTUS?

It’s live or die time for the ability to bring class actions to vindicate consumer and employee rights.  SCOTUS holds the sword or the shield, depending on the outcome, in the form of AT&T Mobility LLC, v. Concepcion, et al., which was taken under submission after oral argument on November 9, 2010.  The core issue in the case is whether SCOTUS will hold that the Federal Arbitration Act of 1925 prevents states from invalidating arbitration agreements that ban class actions, thereby delivering a deathblow to consumer class actions.

If SCOTUS sides with AT&T, we can expect that every single consumer and employee in the United States of America will eventually be required to sign contracts that compel arbitration and preclude class actions.  Yes, it’s that dramatic. 

The Underlying Case
The Concepcions sued AT&T after being charged $30.32 in sales tax for what was advertised by AT&T as a “free” mobile phone.  If successful, the Concepcions’ class action would have returned millions of dollars to other AT&T customers who were improperly charged for a free phone.  However, AT&T’s fine-print contract included an arbitration clause with a class action waiver.

When the Concepcions sued under California law in the United States District Court for Southern California, AT&T moved to dismiss citing the arbitration clause and class action waiver in the parties’ contract.  The District Court declined to dismiss, ruling that California state law regarding unconscionability invalidates arbitration agreements that preclude class actions. 

AT&T appealed to the Ninth Circuit, arguing that the Federal Arbitration Act of 1925 (“FAA”) should preempt California state law on the unconscionability of arbitration provisions because California law discriminates against arbitration, which is prohibited by the FAA.  In essence, AT&T argued that California unconscionability law discriminates against arbitration contracts because it holds such contracts to a higher standard and applies a different test than that applied to other types of contracts.  The Ninth Circuit rejected AT&T’s argument and upheld the District Court ruling.  AT&T filed a petition with the United States Supreme Court, and SCOTUS took the case.

The question presented by AT&T to SCOTUS was “[w]hether the Federal Arbitration Act preempts States from conditioning the enforcement of an arbitration agreement on the availability of particular procedures – here, class-wide arbitration – when those procedures are not necessary to ensure that the parties to the arbitration agreement are able to vindicate their claims.”


High Points of the SCOTUS Oral Argument

Among other arguments, Andrew Pincus argued for AT&T Mobility and asserted that there are two key ways in which California unconscionability law discriminates against arbitration -- first, the District Court considered whether the contract was unconscionable at the time that the dispute arose, rather than at the time of contracting, and second, it looked to the effect on people other than the parties to the dispute.

Deepak Gupta argued for the consumers and disputed AT&T’s arguments, explaining that California law neither favors nor discriminates against arbitration. Gupta argued that as applied, California law simply prohibits companies from inserting clauses into form contracts that effectively immunize them from liability for misconduct. Further, he argued that the FAA allows states to apply general principles of contract law to arbitration agreements and hold them unenforceable as long as those principles do not discriminate against arbitration. Gupta argued that the unconscionability principles that invalidated AT&T’s class action waiver apply equally to contracts in the litigation context, and therefore the FAA is not violated.


Implications of AT&T Mobility v. Concepcion, et al.

There’s no decision from SCOTUS yet; not surprisingly though, both sides expect to be victorious.  If consumers win, companies will have lost a significant weapon in their arsenal to prevent consumers from holding them accountable for their wrongful conduct.  If AT&T wins, we can expect companies to include arbitration provisions and class action waivers in all consumer contracts and employment contracts.  As a result, as consumer and employment attorneys, we will no longer be able to use the power of class actions to vindicate the rights of numerous individuals who have suffered relatively small losses. 

Surprisingly, some consumer and employment attorneys have not followed AT&T Mobility LLC v. Concepcion, et al., but it’s time to sit up and take notice.  I, for one, am promising to be a good girl for the rest of my life if SCOTUS will please, please, just come down on the side of consumers.
